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IN EXERCISE of the powers conferred on the President of the Court of Appeal by section
16 of the Court of Appeal Act, the following Rules are hereby made —

Part I — Preliminary
1. These Rules may be cited as the Court of Appeal Rules. Citation

2. In these Rules, unless the context otherwise requires — Interpretation

“Act” means the Court of Appeal Act Cap 04:01

“appeal” includes an application for leave to appeal;

“appellant” means a party appealing from a judgment or applying for leave in
that behalf and includes the legal practitioner representing him or her;

“Court” means the Court of Appeal;

“day” means a day of the week, but excludes Saturdays, Sundays and public
holidays;

“Judge” means a Justice of the Court appointed in terms of section 100 of the
Constitution;

“month” means a calendar month, or where the commencement date is a day
within a month, a period commencing on that date and ending on the
day of the following month immediately preceding that date;

“President” means the President of the Court and in his or her absence the
senior resident Judge;

“record” means the aggregate of papers relating to an appeal (including the
pleadings, proceedings, evidence, documentary exhibits, rulings and
judgments) required or agreed to be laid before the Court on the hearing
of the appeal;

“Registrar” means the Registrar of the Court, and includes any Deputy or
Assistant Registrar of the Court;

“respondent” —

(a) inacivil appeal means any party (other than the appellant) cited or joined
as a party to the appeal and includes the legal practitioner representing
him or her; and

(b) 1in a criminal appeal, means the person who undertakes the defence of
the judgment appealed against; and

“week” means any seven successive calendar days, including Saturdays,
Sundays and public holidays.

Part II — General

3. (1) The date, time and venue of the sittings of the Court and the  Sittings and
selection of the Judges of the Court required to attend at such sittings shall be ~ selection
determined by the President alone. of Judges

(2) For the hearing of substantive appeals there shall be two full sessions
of the Court, commencing in January and July of each year, or as determined
by the President which shall be attended by all the Judges then available, and
two short sessions of the Court, commencing in April and October of each
year, or as determined by the President which shall be attended by all resident
Judges then available, and such non-resident Judges, if any, as the President
may nominate.
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(3) The Registrar shall by no later than 30" November in each year cause
to be published in the Government Gazette the dates of each session for the
following year.

(4) The Registrar shall in addition no later than three weeks before the start
of each session cause to be published in the Government Gazette the list of
cases to be heard in that session, and shall thereafter cause to be delivered to
all parties a Notice of Hearing for Roll-call and the provisional roll showing
dates of hearing of each appeal.

(5) Applications for leave, for condonation, for dismissal, for re-instatement,
or for other permissible relief shall normally be listed for hearing between
sessions on dates to be determined by the President.

(6) Urgent appeals may be enrolled for hearing between sessions with the
leave of the Court for good cause shown.

(7) Save in exceptional circumstances applications for a stay of the
execution of a judgment or decision pending appeal shall be made in the first
instance to the court below, and may be made to this Court only following
refusal by the court below.

(8) The President may, after consulting the Chief Justice, empanel one or
more Judges of the High Court to sit in a long or a short session or in any part
thereof, or in any urgent appeal, if he considers it appropriate to do so.

(9) Each session of the Court shall commence with a general roll-call to be
attended by parties or their counsel at which hearing dates will be confirmed
by the Court for each appeal to be heard during that session.

4. Counsel appearing before the Court shall be soberly and neatly dressed,
in dark suit, dark blazer and trousers or skirt, with white buttoned shirt or
blouse, white bib and black gown.

5. (1) Postponements with the consent of all parties will be entertained
upon application from the bar at roll-call, with notification to be made to the
Registrar as early as possible, before the roll-call date, to enable other appeals
to be listed.

(2) Opposed applications for postponement shall be heard on the allocated
date for the appeal, with all parties to be prepared to argue the appeal in
person or by counsel on the filed heads of argument should postponement be
refused.

(3) The unavailability of counsel, for reasons other than sudden emergency,
shall not in the normal course be a ground for the postponement of an appeal
save by consent, it being the responsibility of litigants to procure the services
of counsel who are available to argue the appeal.

(4) Notwithstanding (3) above the Registrar will make reasonable efforts to
accommodate senior counsel as to hearing dates in complex matters provided
that notification of dates convenient to all counsel is made to the Registrar not
less than one week before the roll-call.

6. (1) The judgment of the Court shall be pronounced by the President or
by such other Judge of the Court as the President may direct.

(2) Judgments shall be delivered either at the hearing, or on the final day of
the session, or, exceptionally, may be reserved, but reserved judgments shall
be delivered by no later than the roll-call date of the next session.

1456



(3) In the absence of the compiling Judge, his or her judgment may be
delivered by another Judge nominated by the President.

(4) Any Judge empanelled to hear an appeal may record his or her own
opinion or comments either concurring or dissenting.

(5) A judgment or dissenting opinion shall be signed by the compiler and
each member of the presiding panel who agrees therewith. Where a member
of the panel is absent when the judgment or opinion is completed, he or
she may signify his or her agreement or dissent after reviewing the draft by
transmitting the signature page by electronic mail or by facsimile; or he or she
may authorize another member of the panel to sign on his or her behalf.

7. (1) The Registrar’s office shall be open for service of documents and
other matters between 8.00 a.m. and 4.00 p.m. on all days other than Saturdays,
Sundays and public holidays.

(2) In urgent or exceptional circumstances the Registrar may in his or her
discretion or at the direction of a Judge accept documents for filing outside of
the hours and days referred to in rule 7 (1).

(3) All documents filed at the Registrar’s office shall be date stamped and
endorsed with the time of receipt and the name of the receiving officer.

(4) Save where the Rules otherwise dictate, the Registrar may refuse to
accept any document tendered for filing which in his or her opinion does not
comply with the Rules, but shall retain on the file a copy of such document
endorsed by him or her with the fact of and his or her reason for non-
acceptance:

Provided that if corrected and compliant documents are submitted within
one week thereafter, such submission shall not be deemed by virtue only of
the initial rejection to be out of time.

(5) The Court shall not be bound to admit or enforce non-compliant
documents by reason only of their acceptance for filing by the Registrar.

(6) Documents filed for court purposes are public documents and may be
inspected by any person in the presence of the Registrar, who may permit
copies to be made in his or her presence and upon payment of the prescribed
fees.

(7) No court record shall be removed from the court premises by any party
save with the authority of the Registrar upon proper arrangements being made
for its security.

(8) Documents filed as part of the court record shall not thereafter be
destroyed or withdrawn from the official court file.

(9) Documents presented for filing shall be signed and dated by the
presenting party or the legal practitioner representing him, save that a
photocopy, a facsimile copy, or a printed electronic copy may be provisionally
accepted, subject to replacement by an original within one week thereafter.

8. (1) The fees set out in the First Schedule shall be payable in respect of
the matters to which they relate.

(2) Neither the Attorney General nor the Director of Public Prosecutions,
nor their representatives shall be required to pay the fees set out in the First
Schedule.

(3) No fees shall be chargeable in respect of criminal appeals and criminal
applications.

(4) The fees and allowances payable to legal practitioners in connection
with appeals before the Court shall be as set out in the Second Schedule:
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Registers

Provided that the Taxing Master shall on every taxation allow such
costs, charges and expenses as appear to him or her to have been necessary
or proper for the attainment of justice or for defending the rights of any party,
but, except as against the party who incurred them, no costs shall be allowed
which appear to the Taxing Master to have been incurred or increased through
over-caution, negligence or mistake, or by payment of a special fee to a legal
practitioner or by other unusual expenses.

(5) Where, in the opinion of the Court, more than one legal practitioner
has been necessarily engaged in the performance of any of the work covered
by the tariff, then in such a case the Court shall allow full fees as set out in
the tariff in respect of one legal practitioner, two-thirds of such fees for the
second legal practitioner, and half of such fees for the third and any other legal
practitioner:

Provided that each legal practitioner who has been necessarily engaged in
the case shall be allowed his or her full travelling and subsistence allowances
as set out in the tariff.

9. (1) The Registrar shall keep, both electronically and in a permanent
bound volume —

(a) a Criminal Appeals Register; and

(b) aCivil Appeals Register.

(2) The following particulars shall be entered —

(a) in the Civil Appeals Register —

(i) the number of the appeal and the names of the parties,
(ii) the date and nature of the decision appealed against, including
the name of the Judge a quo,
(iii) the date of the filing of the notice of appeal or application for leave
to appeal,
(iv) the date of settlement of record and security for costs,
(v) the amount and deadline for payment of security for costs and costs
of arecord of appeal,
(vi) the date of receipt of security and costs,
(vii) the date of receipt of the duly assembled record for the appeal,
(viii) the date of hearing of the appeal or application for leave to
appeal with a note of any postponement, and
(ix) the date of a judgment, the names of the Judges of Appeal and
the result of the appeal or application for leave to appeal; and
(b) in the Criminal Appeals Register —
(i) the number of the appeal and the names of the parties,
(ii) the date and nature of the decision appealed against, including
the name of the Judge a quo,
(iii) the date of filing of the notice of appeal or application for leave to
appeal,
(iv) the date of receipt of the transcribed record of proceedings,
(v) the date of hearing of the appeal or application for leave to appeal
with a note of any postponement,
(vi) the date of judgment, the names of the Judges of Appeal, and the
result of the appeal or the application,
(vii) where leave is given, the date of the hearing of the substantive
appeal, with a note of any postponement, and the particulars of the
Judges of Appeal and the outcome, as in subparagraph (vi), and
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(viii) in the case of confirmation of the imposition of a death penalty,
the date of return of the record of appeal to the Judge a guo for
his or her report under the Constitution.

(3) The Registrar may delegate the keeping of the registers but shall,
no later than one week after the close of each session audit and update the
registers, and provide the President with aged lists of outstanding civil and
criminal appeals, categorized as awaiting settlement of security for costs,
awaiting transcription of the record, and awaiting hearing.

10. The forms set out in the Third, Fourth and Fifth Schedules shall, with
necessary adjustments according to the circumstances, be used in all cases
where such forms are applicable.

11. (1) The Court may exceptionally, either mero motu or on application,
extend the time prescribed for the doing of anything to which these Rules
apply, or may direct or condone a departure from these Rules in the interests
of justice.

(2) Any application for the urgent hearing of an appeal, for leave to appeal,
for extension of time, for condonation, for directions or for any other purpose
permitted by these Rules, shall be made on notice to the other party or parties
and shall be supported by an affidavit setting forth good and substantial reasons
for the application and, where the application is for leave to appeal, for leave
to file an appeal out of time or for an expedited appeal, the affidavit shall
be accompanied by the proposed notice and grounds of appeal, which shall
prima facie show reasonable prospects for success should leave be granted.

(3) Two copies of any application made in terms of rule 11(2) shall be filed
with the Registrar.

(4) The respondent to any such application may within two weeks of
service (or such shorter time as may be indicated in urgent applications) file
and serve a notice of opposition accompanied by an affidavit setting out his or
her grounds for such opposition.

(5) Any application under this rule may be heard by a single Judge of the
Court designated by the President.

(6) The President or such Judge may grant or refuse such application, or
may refer it to the Court for determination, or may make such order or give
such directions, including orders for costs, as he or she deems appropriate.

(7) Where leave is given for the urgent hearing of an appeal directions shall
be given on expedited preparation of the record or necessary parts thereof, on
the filing of heads of argument, and on the allocation of a date for the hearing
of the appeal.

12. (1) The President may mero motu,on request, or on application, issue
practice directives from time to time, or give such directions on matters of
practice, procedure, or relating to the disposal of any application or appeal or
interlocutory matter as the President may consider just and expedient.

(2) The President may mero motu, on request, or on application, correct
patent errors apparent on the face of any judgment or order of the Court.

(3) Any power or authority vesting in the President in terms of these Rules
may be exercised by a Judge or Judges designated by the President for that

purpose.
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13. (1) Any reference in these Rules to an address for service means
an address within Botswana where any notice, pleading, order, summons,
warrant, proceeding and written communication, if not required to be served
personally, may be left, or to which these may be sent, and shall, where this is
available, include an electronic mail address and a facsimile number.

(2) Where, under these Rules, any person has given an address for service,
any signed and dated notice, pleading, order, summons, warrant, proceeding
or other written communication which is not required to be served personally,
shall be sufficiently served upon that person if it is left at that address or sent
by registered post to that address (in which case it shall be deemed to have
been received three days after dispatch), or if it is sent to that address by
electronic mail or by facsimile transmission.

(3) Where, under these Rules, any notice, pleading, order, summons,
warrant, proceeding or other application to the Court, or to the court below, is
required to have an address for service endorsed on it, it shall not be deemed
to have been properly filed unless such an address is endorsed on it.

(4) Any person desiring to change his address for service shall notify in
writing the Registrar and all other parties to the appeal.

(5) Where any person has given the address of a legal practitioner as his
or her address for service and the legal practitioner is not, or has ceased to be,
instructed by him for the purpose of the proceedings concerned, it shall be
the duty of the legal practitioner to inform the Registrar and all other parties
by written notice as soon as may be that he or she is not authorized to accept
service on behalf of the client, and if he or she omits so to do he or she may be
ordered to pay any costs occasioned thereby.

(6) Upon his or her withdrawal, a legal practitioner shall provide the
Registrar and all parties to the appeal with a new and full address for service
in respect of his or her client, and until he or she has done so service on the
existing address for service shall be proper service under these Rules.

(7) No legal practitioner shall withdraw his or her representation in any
appeal after publication of that appeal for hearing in terms of rule 3(4) unless
he or she is replaced by a legal practitioner (or self-actor client) who is
prepared to argue the appeal during the notified session.

(8) Where, under these Rules, any notice, pleading, order, summons,
warrant, proceeding or other written communication is required to be served
personally, it shall be sufficiently served if it is served in the manner prescribed
for the personal service under rules of the High Court.

14. (1) Natural persons may appear and be heard in their appeals on their
own behalf or by legal practitioners duly admitted to practice before the court,
while companies and other artificial persons having capacity to litigate may
appear only through duly admitted legal practitioners.

(2) Alegal practitioner engaged to prosecute or defend an appeal shall file
a power of attorney authorizing his or her appearance together with his or
her notice of appeal, notice of opposition, or notice of cross-appeal as the
case may be, or thereafter if he or she is engaged after these steps have been
taken.

(3) Where the appellant or respondent is not a natural person, the power
of attorney shall be accompanied by a resolution authorizing the appeal or
defence, and the appointment of the legal practitioner.
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(4) Notwithstanding (2) and (3), the Attorney General and the Director
of Public Prosecutions and members of their litigation and prosecutions
divisions, shall not be required to file resolutions or powers of attorney in
their representation of the Government, or public officers cited in their official
capacity; counsel appointed to represent appellants in criminal appeals on a
pro deo basis shall not be required to file powers of attorney.

(5) (a) Save in exceptional circumstances, no legal practitioner
representing an appellant or a respondent in an appeal in any
session shall withdraw his or her services after the publication
of the roll for that session in the Gazette; and

(b) any withdrawal thereafter shall be permissible only with the
leave of the Court, which may be granted by a single Judge, for
good cause shown.

15. (1) Any party with a substantial interest in any appeal before the
Court may with the written consent of all parties to the appeal, and with the
leave of the President, be admitted to the case as an amicus curiae on such
conditions as the parties or the President may impose.

(2) The President may grant such leave if he or she is satisfied that the
applicant has sufficient interest in the case and has useful legal arguments to
advance which do not duplicate those of the parties to the appeal.

(3) An application for admission as an amicus curiae shall be made in
writing to the President no later than three weeks before the hearing of the
appeal and shall

(a) briefly describe the interest of the applicant in the proceedings;

(b) identify the position to be adopted by the amicus in the proceedings;

(c) briefly set out the legal submissions to be advanced, their relevance,

why they will be useful to the Court, and how they differ from the
submissions of other parties; and

(d) be accompanied by the written consent of all other parties to the appeal

to the applicant’s admission.

(4) An order granting leave to be so admitted shall specify the date by
which written submissions are to be filed and served on the other parties, and
any conditions of such admission.

(5) An amicus curiae shall be limited to and shall not add to the record on
appeal, shall not present oral argument unless ordered or permitted to do so
by the Court; and shall not repeat arguments already advanced by parties to
the appeal.

(6) An amicus curiae shall not be entitled to any costs for arguments
presented but any costs incurred by a successful party arising from the
intervention of the amicus may be recovered from the amicus if so ordered
by the Court.

(7) Notwithstanding the provisions of this rule, the Court may at any time
request the Attorney General or any legal practitioner to appear or provide a
brief as an amicus curiae on a pro deo basis.
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Part Il — Civil Appeals

16. This Part shall apply to appeals from the High Court, the Industrial
Court or any other tribunal from which appeals lie to the Court in civil cases,
and to matters related thereto.

17. Where an appeal lies to the Court as of right, such appeal shall be
instituted in the form of a notice of appeal signed by the appellant or the legal
practitioner representing him or her. The appellant shall deliver, or cause to
be delivered, such notice to the Registrar of the court below and shall at the
same time serve a copy of such notice on the Registrar of this Court and on
each respondent. The Registrar shall, subject to the provisions of these Rules,
date and register such notice on receipt thereof.

18. (1) A notice of appeal shall set forth the grounds of appeal and shall
state the exact nature of the relief sought and the names and addresses of all
parties directly affected by the appeal. It shall also have endorsed on it an
address within Botswana for service.

(2) If the grounds of appeal allege misdirection or error in law, the
particulars and nature of the misdirection or error shall be clearly stated.

(3) The notice of appeal shall set forth concisely and under distinct heads
the grounds upon which the appellant intends to rely at the hearing of the
appeal without any argument or narrative, and these shall be numbered
consecutively.

(4) No ground which is vague or general in terms or which discloses no
reasonable ground of appeal shall be permitted, and any ground of appeal or
any part thereof which is not permitted under this rule may be struck out by
the Court on its own motion or on application by the respondent.

(5) The appellant shall not, without the leave of the Court, urge or be heard
in support of any ground of appeal not mentioned in the notice of appeal, but
the Court may in its discretion allow the appellant to amend the grounds of
appeal upon payment of the fees prescribed for making such amendment and
upon such terms as the Court may deem just.

(6) Notwithstanding the foregoing provisions, the Court in deciding the
appeal shall not be confined to the grounds set forth by the appellant:

Provided that the Court shall not, if it allows the appeal, rest its decision
on any ground not set forth by the appellant unless the respondent has had
sufficient opportunity of contesting the case on that ground.

19. (1) A notice of appeal shall be filed within six weeks of the date of the
judgment or decision appealed against.

(2) Neither the Registrar of the court below nor the Registrar of this
Court shall accept or register any notice of appeal which is presented after
the expiration of the said period unless leave to appeal out of time has been
previously obtained from this Court.

(3) Anotice of appeal which is presented out of time without leave shall be
endorsed as being out of time, shall be date stamped, and shall be returned to
the presenter, with a similarly endorsed and date stamped copy to be retained
on the file of the court below.
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(4) An application for leave to appeal out of time may be filed on notice
at any time within three months of the date of the judgment or decision
appealed against but shall not be granted unless in the accompanying affidavit
an acceptable reason for the delay is advanced and unless the appeal has
reasonable prospects of success.

(5) No application for leave filed thereafter shall be granted unless there are
exceptional circumstances accounting for the delay, and very strong prospects
of success are shown.

(6) An application for leave to appeal out of time shall be accompanied by
the proposed notice and grounds of appeal.

(7) When leave to appeal out of time is granted, a copy of the order granting
such leave shall be annexed to the notice of appeal, and the notice and grounds
of appeal filed with the application shall stand as being duly filed.

20. (1) Where an appeal lies only by leave of the Court or of the court
below the application shall be made on notice of motion stating shortly the
grounds upon which the application is made. The application shall be supported
by an affidavit deposing to all relevant facts, and shall be accompanied by the
proposed notice and grounds of appeal.

(2) Where the application is to this Court, the affidavit shall in addition
state, where applicable, that leave has been refused by the court below, and
shall have annexed the judgment of the court below and the order or ruling
refusing leave.

(3) Any respondent wishing to oppose such application shall file and serve
a notice of opposition accompanied by an affidavit setting out his or her
grounds of opposition within two weeks of receipt of the notice of motion.

(4) If leave to appeal is granted, a copy of the order granting leave shall
be annexed to the notice of appeal, and the notice and grounds of appeal filed
therewith shall stand as if duly filed and served on the date upon which leave
is granted.

21. (1) Every person who by virtue of service on him of a notice of appeal
becomes a respondent to any appeal shall within three weeks of such service
file with the Registrar of the court below, and serve on the Registrar of this
Court, on the appellant, and on any further respondents a notice of his or her
intention to oppose the appeal, or to abandon the judgment appealed against,
or to cross-appeal, or to raise preliminary points, or to abide the decision of the
Court, as the case may be, and shall include in such notice a full and sufficient
address for service and, where applicable, grounds of cross-appeal, or reasons
why the judgment appealed should be varied or affirmed on different grounds,
or particulars of preliminary points to be raised.

(2) If any respondent fails or omits to file such notice or to provide an
address for service, it shall not be necessary to serve on him or her any other
proceedings in the appeal or any notice of hearing thereof.
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22. (1) Upon expiry of the time for response granted in terms of rule 21 (1)
or upon receipt of the response, whichever may be earlier, the Registrar of the
court below shall —

(a) in the case of appeals from any court or tribunal sitting in the southern
region of Botswana forthwith forward the full original file of proceedings
to the Registrar of this Court; and

(b) in the case of appeals from any court or tribunal sitting in the northern
region of Botswana forthwith forward the full original file of proceedings
to the Registrar of that court assigned to settle Court of Appeal records.

(2) The Registrar of this Court or the assigned Registrar, as the case may
be, shall, within three weeks of receipt of the file of proceedings, summon the
parties upon reasonable notice to appear before him or her to —

(a) settle the documents to be included in the record of appeal;

(b) fix the amount to be paid by the appellant to cover the estimated cost
of transcribing (where necessary), making up and forwarding the
record of appeal, calculated at the prescribed rates, being the full cost
of one copy for the appellant and one fifth of the cost of the further five
copies required to be produced, provided that photocopying charges
shall be met in full at the prescribed rates;

(¢) fix the amount to be provided by the appellant as security for the
respondent’s costs of the appeal and

(d) set a date by which security is to be so provided and by which the cost
of the record is to be paid.

(3) No security for costs, nor transcription costs, shall be required from

any respondent who cross-appeals.

(4) Such Registrar shall, whether any of the parties attend or not, provided
that notice has been duly served upon each of the parties who filed an address
for service, proceed to settle and determine these matters in accordance with
the Rules.

(5) The Registrar shall forthwith issue an order stating his determination
of the cost of the record and the amount of security required together with
the deadline date for compliance and shall deliver such order to the party or
parties attending for settlement.

(6) If either or both parties fail to attend, and the determination is made in
their absence, the Registrar shall forthwith serve a copy of the order upon the
appellant, who shall within seven days serve all other parties to the appeal with
a copy thereof and make a return to the Registrar that this has been done.

(7) In settling the record the Registrar and the parties shall endeavour to
exclude all documents and parts thereof (if lengthy) which are not relevant
or required for the determination of the appeal and shall avoid duplication of
documents, so as to minimise the bulk of the record.

(8) The Registrar shall ensure that the record and all documents included
therein are in the English language, and that any documents in any other
language are accompanied by true translations thereof into the English
language.

(9) If the Registrar or any party objects to the inclusion of any document
on the grounds that it is unnecessary and any other party insists upon its
inclusion, such document shall be included, but shall be endorsed as having
been objected to as unnecessary, and such endorsement may be considered in
any taxation of costs consequent on the appeal.
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(10) Any certificate or document in another language shall be accompanied
by a proper English translation thereof.

23. (1) No record of appeal shall be transcribed or made up before the
estimated costs thereof (which shall be a final charge) have, where payable,
been paid in full and due security for costs has, where ordered, been provided
in the manner directed by the Registrar.

(2) Upon receipt of the cost of the record and upon provision of the
required security (or forthwith, upon determining that these do not apply),
the Registrar shall, where evidence was taken in the court below, return the
full file of proceedings together with a list of the documents required to be
included in the record of appeal to the Registrar of the court below, for the
record to be transcribed and compiled by the Court Reporter who recorded the
trial, and shall make a note on the Civil Register of the date upon which, and
the responsible Court Reporter to whom the record was returned.

(3) The Registrar of the court below shall procure that one copy of the
record in such a case is transcribed, made up and returned to the Registrar of
this Court by no later than six months after the delivery to him or her of the
file of proceedings, and shall return therewith the full file of proceedings in
the court below.

(4) Where no evidence was taken in the court below the Registrar of this
Court shall cause the record as settled to be assembled forthwith upon due
receipt of security for costs and costs of the record.

(5) After compilation, or upon receipt of the transcription from the court
below, the Registrar of this Court shall forthwith procure that the record is
completed by —

(a) in the case of a received transcription, assembling the record as agreed;

(b) inserting a certificate under his or her hand that due security has been

provided, that the costs of the record have been paid, and that the record

is complete as settled with the parties, and adding a note of any
information which may be useful to the court relating to delay or
difficulties encountered in preparing for the appeal;

(c) inserting any relevant documents or pleadings duly filed after settlement

of the record;

(d) paginating the record, and dividing this, where necessary, into manageable
binders, each containing no more than 250 pages, but all such binders to
be marked with volume numbers, and to have continuing pagination
referring back to a single index in the first volume, and sub-indices in
subsequent volumes;

(e) including a full index, and any necessary sub-indices; and

() preparing the necessary number of copies required for this Court and
all parties.

(6) Upon completion and binding of the record the Registrar shall cause
one copy thereof to be delivered to the appellant and to each of the other
parties to the appeal:

Provided that only one copy of the record need be delivered to more than
one appellant represented by the same lawyer or to more than one respondent
represented by the same lawyer.

(7) The Registrar shall, upon completion of the record, list the appeal for
hearing in its turn, or as directed by the President.

1465

Record of
appeal



Security for
costs

(8) Legitimate additions to the record may be made at the request of the
parties or any of them or at the direction of a Judge at any time before the
hearing of an appeal, and in each case copies of the added page or pages and
an amended index shall be delivered to all parties to the appeal and shall be
included in all court copies of the record:

Provided that no evidential matter that was not before the court below shall
be so added, save with the leave of the Court granted in terms of Rule 32.

(9) No additions to or amendment of the record shall be made at the
request of the parties later than one week after receipt thereof from the
Registrar, save with the leave of a Judge.

24.(1)The appellant shall, within such time as the Registrar shall fix,
provide security for costs in the manner directed by him or her, being either
by a cash deposit of the required sum, or by the lodging of a bond, with or
without sureties, acceptable to him, properly securing the unconditional
payment on demand of the sum so secured upon the dismissal or withdrawal
of the appeal:

Provided that no security for costs or costs of preparation of the record
shall be required from the Attorney General or from the Director of Public
Prosecutions or from the Law Society of Botswana or from a person who has
leave to appeal as a pauper in respect of appeals brought by any of these in
their official or permitted capacity.

(2) If the appellant fails to provide the required security for costs or to
pay the estimated cost of the record by the date set by the Registrar for such
provision or payment the Registrar shall, on notice to the parties, list the
appeal for dismissal at the next session of the Court.

(3) The Registrar shall not, unless leave has been granted by the Court,
accept or receive any security for costs or record costs tendered after the
deadline date set by him, but shall endorse on the order setting that date that
lodgement or payment was tendered and declined out of time, recording the
date of such tender.

(4) On the calling of an appeal for dismissal in terms of rule 24 (2) the
Court may, if it is satisfied that the appellant was aware of the security or sum
required and of the deadline date, and no application for condonation of late
tendering, or for extension of time for lodgement or payment has been filed,
dismiss the appeal; or, if not so satisfied may strike it from the roll; or it may
make such other order as justice demands, including an order for costs.

(5) Anorder dismissing the appeal shall, subject to (6) below be final, while
an appeal which has been struck from the roll may be re-instated upon good
cause being shown in an application brought on notice to all other parties to
the appeal.

(6) No application for reinstatement filed more than six weeks after the
striking out of an appeal, or filed following dismissal, shall be entertained
save in exceptional circumstances and where no fault is attributable either to
the appellant or to his or her legal representative.
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25. (1) An appellant may amend his or her grounds of appeal, and a
respondent may amend his or her notice in response, at any time within two
weeks of the filing of the notice in response or of the expiration of the time
allowed for such response by filing with the Registrar of the court below and
with the Registrar of this Court, and serving on all other parties a notice of
such amendment.

(2) Noamendment of the grounds of appeal or of the notice in response shall
be allowed thereafter save with leave of the Court on good cause shown.

(3) An appellant may at any time abandon or withdraw his or her appeal
upon notice to the Registrar and to the other parties, in which event the
appellant shall be liable for all costs up to the date of service of such notice on
the respondent or respondents, and the appeal shall be deemed to be dismissed,
such dismissal to be entered by a Judge in Chambers, or by the Court if the
withdrawal is made at roll-call or at the hearing.

(4) The abandonment or withdrawal of an appeal shall not bar the pursuit
by the respondent of a duly filed cross-appeal.

(5) The parties may atany time settle an appeal by filing a joint memorandum
of settlement signed by them which may include abandonment or withdrawal
of the appeal, or cross-appeal, abandonment of the judgment of the court
below or any part thereof, agreement as to costs and disposal of the filed
security, and any other lawful matter, in which event the parties may have the
memorandum made an order of court by the President or a Judge designated
by him or her and the appeal and any cross-appeal or other response shall be
deemed to be concluded.

26. At any time before the hearing of an appeal, any party to the appeal
may file with the Registrar and serve upon the other parties a notice that he
or she does not wish to be present in person or by a legal practitioner at the
hearing of the appeal, which notice shall be accompanied by the arguments (if
any) that he or she desires to submit to the Court. The appeal shall thereupon
be dealt with as if the party had appeared.

27. (1) In every civil appeal the appellant shall as soon as possible after
delivery to him or her of the record of appeal, but in any event no later than
two weeks before the date assigned for the hearing of the appeal serve on the
respondent his or her full heads of argument and file with the Registrar six
copies thereof.

(2) The heads shall deal concisely with each ground of appeal or preliminary
point raised, shall be accompanied by a list of authorities to be relied upon,
with the relevant passages therein identified, and shall not, without the leave
of the Court, deal with issues or grounds of appeal not notified in the notice
and grounds of appeal already filed.

(3) The respondent shall as soon as possible, but in any event by no
later than one week before the date assigned for the hearing, serve upon the
appellant his or her full heads of argument in reply, and shall at the same time
file with the Registrar six copies of these heads, which shall also have attached
a list of the authorities to be relied upon with the relevant passages therein
identified.
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(4) When, however, the time of delivery of the record of appeal does not
allow the heads of argument to be filed within two weeks of the hearing, the
appellant shall file the same without delay, and the respondent shall thereafter
file his or her argument in reply as soon as possible.

(5) All heads of argument shall bear the name of the author thereof, and of
the law firm acting, and shall be signed by or on behalf of the author.

28. (1) At any time after delivery of the appeal record and before the
hearing of a civil appeal there may be filed a request signed by all the parties
to the appeal or their legal representatives that the appeal be referred to a Court
annexed mediation with a view to the consensual resolution of the appeal:

Provided that no appeal involving constitutional arguments or statutory
interpretation shall be settled by mediation, unless arguments relating to such
matters are no longer pursued by the parties.

(2) If the President is of the view that the appeal is susceptible to mediation
he or she shall, upon receipt of such application, nominate a Judge of the
Court to conduct the mediation.

(3) At the hearing of any appeal the Court may, without prejudice to its
usual powers, indicate to the parties its view that a Court annexed mediation
may be fruitful and, if the parties all agree, it may postpone the appeal and
direct such mediation, whereupon the President shall nominate a Judge of the
Court to conduct the mediation.

(4) No party to any appeal shall be compelled to submit to or to participate
in a Court annexed mediation unless he or she has agreed thereto in writing
or has signified his or her consent thereto in person or through his legal
representative in open court.

(5) No Judge who has been empanelled to hear an appeal shall be eligible
to mediate in such appeal, and no Judge appointed to mediate an appeal shall
be eligible to be empanelled to hear the appeal should the mediation fail.

(6) Upon his or her nomination as a mediator the Judge shall be supplied
with a copy of the appeal record and shall, after consultation with counsel for
the parties —

(a) seta time limit of no more than three weeks for the filing of mediation
briefs by each party;

(b) set atime and venue for a mediation conference to be held by the
Judge with counsel and their clients, or persons duly authorized to
settle the outcome of the appeal in their principal’s interests, which
conference shall be held between sessions of the Court; and

(¢) Issue an order in terms of (a) and (b) to be served upon the parties.

(7) Each party shall deliver to the Judge’s clerk within the time allowed a
mediation brief in a sealed envelope marked “confidential” which —

(a) shall be no more than four pages in length;

(b) shall set out that party’s view of the real issues of substance between
the parties and his or her view of an acceptable outcome;

(c) may contain details of personal issues and facts not contained in the
record, but which may be relevant to the relations between the parties,
or the resolution of the dispute;

(d) shall not contain legal arguments; and

(e) may propose solutions to the dispute which would not be available to
the Court on appeal.
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(8) The mediation briefs shall not be entered in the appeal record, shall be
kept confidential to the mediator Judge, shall not be served on the other party,
and their contents shall not be revealed to the other party save with the consent
of the author party, or to the extent so authorised.

(9) The mediation conference shall be conducted by the Judge in an
informal atmosphere, with no requirement for counsel to robe, in his or her
Chambers or at such other location as he or she may determine, with a view to
facilitating a settlement of the issues between the parties ahead of the appeal.

(10) In conducting the mediation it shall be open to the Judge to consult
with the parties and their counsel separately on a confidential basis, or jointly,
to convey competing proposals, to suggest alternative routes to resolving
the conflict, and generally to promote a settlement in a fair and impartial
manner.

(11) Where possible, the mediation conference shall be concluded in a
single sitting, but exceptionally it may be adjourned by the Judge of his or her
own motion or at the request of any of the parties.

(12) Nocourtfees or mediation charges shall be payable, but the attendances
of counsel may be billed and claimed inter se in the normal way.

(13) No record of the proceedings at a mediation conference shall be kept,
and nothing said or revealed at such a conference may be used in evidence
or disclosed by the Judge or any of the parties to any third party, and in
particular to the panel of Judges hearing the appeal, should the mediation be
unsuccessful.

(14) The mediator Judge may assist, where appropriate, with the drafting of
a settlement memorandum, and if the mediation is successful, the settlement
memorandum which may relate to all or part of the appeal shall be typed
up and signed by the parties and their representatives and engrossed by the
mediator Judge as an order of Court.

(15) Following a mediation, the mediator Judge shall cause the mediation
file to be destroyed, and shall forthwith submit to the Registrar or to the
appeal panel if such has been convened, either the order of court recording
the settlement or part settlement, or a certificate under his or her hand that the
mediation has not been successful.

(16) If the mediation has settled only part of the appeal or if it fails, the
appeal shall be listed by the Registrar for hearing at the next convenient
session of the Court.

(17) Nothing contained in this Rule shall excuse the parties from submitting
heads of argument for the pending appeal in terms of the Rules.

29. (1) Subject to Rule 26, if the appellant fails to appear when his or her
appeal is called for hearing at the roll call or on the allotted date, the appeal
may be struck out or dismissed, with or without costs.

(2) When an appeal has been struck out for non-appearance, the appellant
may upon good cause being shown apply on notice of motion for re-instatement
thereof, and the provisions of Rule 24 (5) and (6) shall apply mutatis mutandis
to such application.

(3) Where an appeal has been dismissed or struck out, allowed, or otherwise
dealt with, the Registrar shall cause the order of the Court to be served upon
any party who was not present at the hearing.
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30. (1) Subject to Rule 26, if the respondent fails to appear when the
appeal is called for hearing at the roll-call or on its allotted date, the Court
may proceed to hear the appeal ex parte, and the provisions of Rule 29 (3)
shall apply.

(2) Where an appeal has been heard ex parte and any judgment has been
given therein adverse to the respondent, he or she may within six weeks
thereafter and upon good cause being shown make application on notice for
the Court to set aside the judgment and rehear the appeal.

(3) No application for extension of the time allowed under Rule 30 (2)
shall be granted save in exceptional circumstances and where no fault is
attributable either to the respondent or to his or her legal representative.

(4) On hearing an application under this rule the Court may in its discretion
set aside the judgment and order that the appeal be reheard at such time and
upon such conditions as to costs or otherwise as it may think fit.

31. (1) Save as may be otherwise allowed by the presiding Judge the
maximum time allowed for oral argument in a civil appeal shall be one hour
for the appellant and one hour for the respondent, plus fifteen minutes for the
appellant in reply.

(2) Where there is more than one appellant or more than one respondent
the time limits allowed for each shall be set at the roll call.

(3) Requests for additional time, if any, shall be made at the roll-call or,
where possible, as soon as practicable after receipt of the record.

32. (1) Itis not open as of right to any party to an appeal to adduce
new evidence in support of his or her original case but, for the furtherance of
justice, the Court may, where it thinks fit, allow or require any new evidence
to be adduced either in accordance with Part V of these Rules or mero motu.
A party may, by leave of the court, allege any facts essential to the issue that
have come to his or her knowledge after the decision of the Court below and
adduce evidence in support of such allegations.

(2) The Court shall have power to draw inferences of fact and to give
judgment and make any order which ought to have been made by the court
below and to make such further or other order as the Court may deem fit.
The powers aforesaid may be exercised by the Court notwithstanding that the
appeal may be that part only of the judgment be reversed or varied, and such
powers may also be exercised in favour of all or any of the respondents or
parties, although such respondents or parties may not have appealed from, or
complained of, the decision.

(3) The Court shall have power to make such order as to the whole or any
part of the costs of appeal and in the court or courts a quo as may be just.

(4) If, upon the hearing of an appeal, it appears to the Court that a new trial
ought to be held, it shall be lawful for the Court, if it thinks fit, to order that
the judgment shall be set aside and that a new trial shall be held.
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33. (1) If an appellant who is a natural person alleges that he or she is
unable to pay the fees on appeal, or to pay the costs of preparation of the
record or to provide security for costs, the Registrar of the court below, or the
Registrar of this Court, as the case may be, shall, on application being made in
that regard, enquire into the means of the applicant, and for that purpose may
seek the views of the respondent, may require the applicant to give evidence
on oath, either in person or by affidavit, and may take such other steps as he
or she deems necessary to arrive at a fair determination:

Provided that an applicant who was allowed by the court below to sue or
defend as a poor person shall be allowed, without further proof, to prosecute
or defend an appeal before this Court as such poor person, unless the Registrar
of the court below is satisfied that his or her financial position has materially
changed.

(2) The decision of such Registrar shall be final as to whether the applicant
has sufficient means, and if the determination is that the applicant does not
have sufficient means to finance his or her appeal, he or she shall refer the case
to a legal practitioner for consideration.

(3) If the legal practitioner certifies that he or she had considered the case
and that he or she believes the applicant has a reasonable probability of success,
the Registrar shall include in the record of appeal, the legal practitioner’s
certificate and a statement of the proportion of the fees which the applicant
is able to pay. No fees other than those in such statement shall be payable by
the applicant. The Registrar shall thereupon assign a legal practitioner to the
applicant. Such legal practitioner shall not take any fee from the applicant for
anything done in the conduct of the appeal.

(4) If an appellant as aforesaid succeeds in any appeal which results in an
order for payment to him or her of any sum of money from the respondent,
whether by way of damages, costs or otherwise, the Court may order that the
appeal fees and the costs of the record shall be a first charge on any moneys
recovered under such order and, from the balance of such moneys recovered,
the legal practitioner for such appellant shall be entitled to such costs as may
be allowed on taxation.

34. (1) The Registrar shall be the Taxing Master.

(2) Where costs are allowed in a civil appeal they shall be taxable according
to the rules for the taxation of costs for the time being in force in the High
Court but according to the scale in the First Schedule to these Rules:

Provided that costs allowed in respect of proceedings prior to the
institution of an appeal shall be taxable according to the scale of costs for the
time being in force in the court below.

(3) Any person aggrieved by any order, decision or ruling of the Taxing
Master may apply to a Judge sitting in Chambers to set aside such order,
decision or ruling and, on the hearing of such application, the Judge may
make such further order as he or she thinks fit. Any order or decision made
by such Judge shall be subject to appeal to the Court as if it were an order or
decision of the High Court.
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Part IV — Criminal Appeals

35. This Part shall apply to appeals to the Court from the High Court or
from any other court from which appeals lie direct to the Court, acting either
in its original or its appellate jurisdiction in criminal matters.

36. (1) A person desiring to appeal to the Court against any judgment,
sentence or order of the court below, whether in the exercise of its original or
its appellate jurisdiction shall commence his or her appeal —

(a) in an appeal brought timeously as of right, by delivering to the Registrar

of the court below with a copy to the Registrar of this Court and a
copy to the Director of Public Prosecutions or private prosecutor a
notice of appeal;

(b) in an appeal requiring leave, by delivering to the Registrar of the court
below with a copy to the Director of Public Prosecutions or private
prosecutor a notice of application for leave to appeal;

(¢) where in such a case leave has been refused by the court below, by
delivering to the Registrar of this Court, with copies to the Registrar of
the Court below and the Director of Public Prosecutions or private
prosecutor a notice of application to this Court for leave to appeal; or

(d) where the time allowed for lodging an appeal or for lodging an
application for leave to appeal has elapsed, by delivering to the
Registrar of this Court with copies to the Registrar of the court below
and to the Director of Public Prosecutions or private prosecutor a notice
of application for leave to appeal out of time which shall be
accompanied by an affidavit giving an acceptable reason for the delay
and showing reasonable prospects of success if leave is granted.

(2) (a) The notices in 1 (a) and (b) above shall reach the Registrar of the
court below within six weeks of the delivery of the judgment, sentence or
order which is challenged;

(b) the notice in 1 (c¢) above shall reach the Registrar of this Court within
four weeks of the refusal of leave by the court below; and

(c) the notice in 1 (d) above shall reach the Registrar of this Court within
six months of the delivery of the judgment, sentence or order which is
challenged.

37.(1) Every notice delivered in terms of Rule 36 shall be in writing and
shall be signed by the person giving the same or his or her authorised legal
representative.

(2) Where the appellant is unable to write he or she may affix his or her
mark or thumbprint on such notice in the presence of a witness who shall
attest the same, and thereupon such notice shall be deemed to be duly signed
by the appellant.

(3) Where, on a trial of a person entitled to appeal, it has been contended
that he or she was not responsible according to law for his or her actions
on the grounds that he or she was insane at the time the act was done or the
omission made by him or her, or that at the time of the trial he or she was of
unsound mind and consequently incapable of making his or her defence, any
notice required to be given and signed by the appellant himself or herself may
be given and signed by his or her legal representative.
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(4) In the case of a body corporate where any notice or other document is
required to be signed by the appellant himself or herself, it shall be sufficient
compliance therewith if such notice or other document is signed by the
managing director, secretary, other authorised senior officer of, or by the legal
practitioner representing such body corporate.

38. (1) Every notice of a criminal appeal shall comply mutatis mutandis
with the requirements of Rule 18 relating to civil appeals, and shall state
whether the appeal is against conviction or sentence or both, provided that
in the case of an unrepresented or illiterate appellant the Registrar or the
Registrar of the court below as the case may be, may in the interests of justice
receive any notice of appeal honestly advanced, despite its non-compliance.

(2) Where the appellant is not conversant with either English or Setswana, a
note shall be made on the notice of appeal that an interpreter in the appellant’s
home or familiar language is required.

39. (1) No notice of application for leave to appeal or for leave to appeal
out of time filed later than the time limits set in Rule 36 (2) shall be entertained
or allowed save in exceptional circumstances and where very strong prospects
of success can be shown.

(2) Where leave to appeal has been refused by the court below, any
application to this Court shall be accompanied by the ruling of the court below
refusing such leave.

(3) Where leave to appeal or leave to appeal out of time is granted, the
notice and grounds of appeal accompanying the application shall stand as
duly filed.

(4) An application for leave shall be heard by the President or by a single
Judge designated by the President, who may grant or refuse the application
or may refer it to the Court for determination.

40. (1) Upon receipt of a notice of appeal or an application for leave
addressed to this Court in respect of a judgment, sentence or order made by
the court below in the exercise of its original jurisdiction or after hearing viva
voce evidence on appeal, the Registrar of the court below shall cause to be
transcribed from the recording of the trial court reporter, with reference to
the Judge’s notes where necessary, a legibly typed record of the proceedings
in the court below, and shall notify the Registrar of the identity of the court
reporter to whom this duty is assigned.

(2) The transcription and assembly of the record shall be completed in no
less than six months after filing of the notice of appeal or after the granting
of leave, as the case may be, and shall be delivered, together with the full
original file to the Registrar of this Court.

(3) If the record is not so delivered within the time allowed, the appeal
shall be placed before a Judge in chambers by the Registrar, together with the
court reporter’s explanation for the delay, and the Judge may make such order,
including granting an extension of time, as he or she considers proper in order
to expedite the hearing of the appeal.

(4) Upon receipt of a notice of appeal or an application for leave addressed
to this Court in respect of a judgment, sentence or order made by the court
below in the exercise of its appellate jurisdiction without hearing further
evidence on appeal, the Registrar of the court below shall forthwith cause the
full file to be delivered to the Registrar of this Court.
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(5) Upon receipt of the transcript and/or files referred to in sub rules
(2) and (4) the Registrar shall make up the record of appeal, which shall
include —

(a) acertificate that the record is complete and correct (or a proper explanation

if this is not so);

(b) an index;

(c) the charge sheet or indictment;

(d) the duly transcribed record of proceedings in the court below;

(e) where applicable, the full record of proceedings, including interlocutory
matters in the original trial court or tribunal, together with the judgment

of that court or tribunal;

(H the judgment of the court below;

(g) the proceedings of any application made after the judgment, order or
sentence was handed down or imposed;

(h) copies of all documentary exhibits produced during the trial:
Provided that in the case of books of account or other lengthy documents
only the relevant extracts therefrom need be included; and

(i) the notice of appeal or notice of application as the case may be.

(6) Together with the full file, the Registrar of the court below shall in each
case deliver to the Registrar, any books of account and lengthy documents
from which extracts have been made for the record, and, where practicable,
any exhibits in kind, such as weapons, which may need to be observed by the
appeal Court, but not livestock, vehicles, perishables, cash or exhibits which
have been returned to their owners.

(7) Formaldocuments,such as subpoenas and recognizances, correspondence
from counsel etc., need not unless specifically relevant be included in the
record of appeal, but such documents, including committal documents, shall be
available in the original file for examination if required.

(8) The record shall be consecutively paginated and, where necessary,
shall be divided into manageable binders, marked with volume numbers, each
containing no more than 250 pages, with a single complete index in the first
volume, and a sub-index in each additional volume.

(9) As soon as the record is complete the Registrar shall cause one
copy thereof to be delivered to each appellant and to the Director of Public
Prosecutions or private prosecutor, as the case may be, and shall record the
fact of such delivery in the appeal file.

(10) The Registrar shall upon completion of the record list the appeal for
hearing in its turn or as directed by the President.

(11) In order to obtain clarification of or to explain anomalies in the record
the Court shall be entitled to consult the original file, Judge’s notes and exhibits
where it deems this appropriate.

41. The provisions of Rule 27 (Civil Appeals) shall apply mutatis mutandis
to every criminal appeal save that an unrepresented or illiterate appellant shall
be excused from filing heads of argument, and may rely solely on his or her
grounds of appeal supported by any verbal submissions he or she may choose
to make at the hearing.
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42. (1) Applications for bail pending appeal shall be made in the first
instance to the court below, and if refused may be brought at any time thereafter
on the same or supplemented papers before a single Judge designated by the
President, in which event the original record, even if not yet transcribed, shall
be made available to the Court for the purposes of the bail application.

(2) Such applications shall be brought on notice to the Director of Public
Prosecutions or the private prosecutor as the case may be, and shall be
accompanied by an affidavit detailing the applicant’s personal circumstances,
his or her reasons why it is just, safe and in the public interest to grant him or
her bail as a convicted prisoner, the names and means of proposed sureties for
his or her due appearance at his or her appeal, and proffered bail conditions.

(3) Upon receipt of a notice of application for bail pending appeal, the
Registrar or the Registrar of the court below shall, after consulting the
President or the managing Judge, as the case may be, fix a date for the hearing
of the application, and shall notify the parties in writing of such date.

(4) The Director of Public Prosecutions or the private prosecutor, as the case
may be, shall, whether or not he or she wishes to oppose bail, file and serve
by no later than the day preceding the hearing his or her notice of opposition
or non opposition accompanied by an affidavit sworn by the investigating
officer, or some other person familiar with the case, setting out the reasons
for the deponent’s opposition or non opposition to bail being granted pending
appeal, together, where applicable, with any proposed conditions of bail.

(5) Where the Court or the court below admits an appellant to bail pending
the determination of his or her appeal, the court which admitted him or her to
bail shall specify the conditions of bail, and the amounts in which the appellant
and his or her surety or sureties (unless the court directs that no surety is
required) shall be bound by recognisances or shall make payment in cash, and
such surety or sureties shall be approved by the Registrar of the court that has
admitted the appellant to bail; and the recognisances of the appellant and his
or her surety or sureties (if any) shall be taken before such Registrar.

(6) An appellant who has been admitted to bail shall be personally present
at each and every hearing of his or her appeal and at the final determination
thereof. The Court may, in the event of such appellant not being present at any
hearing of his or her appeal, if it thinks right to do so, cancel his or her bail,
and decline to consider the appeal, and may proceed summarily to dismiss the
same and may issue a warrant for the apprehension of the appellant:

Provided that the Court may consider the appeal in his or her absence, or
make such other order as it thinks fit.

(7) When an appellant is present before the Court, the Court may, on an
application made by any person or if it thinks it right to do so, without any
application, make an order admitting the appellant to bail, or revoke or vary
any such order previously made, or enlarge or reduce from time to time the
recognisances of the appellant or of his or her sureties or substitute any other
surety for a surety previously bound, as it thinks right.
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43. (1) An appellant may, at any time before the hearing, abandon
his or her appeal by giving notice of withdrawal thereof in writing to the
Registrar, and upon such notice being given the appeal shall be deemed to
have been dismissed by the Court, and shall be so entered in the Criminal
Appeal Register.

(2) Upon receipt of a notice of withdrawal duly completed and signed or
marked by the appellant or his or her authorized representative, the Registrar
shall give notice thereof to the respondent, the prison authority, and the
Registrar of the court below, and shall return to the Registrar of the court
below the original file and exhibits received from him or her.

(3) This Rule shall not apply to appeals involving the sentence of death,
which shall be dealt with in terms of Rule 44.

(4) After an appeal has been called on the date set for hearing, it may be
withdrawn only with the leave of the Court, which shall not be granted if
the Court is of the view that it is proper to exercise any of its powers under
Rule 32 to vary the conviction returned or the sentence imposed by the court
below.

44. (1) After any trial in which the sentence of death has been imposed, the
Registrar of the court below shall forthwith cause the record of proceedings
to be transcribed and forwarded to this Court as soon as possible, whether or
not an appeal has been filed, and the Registrar shall thereupon complete the
record in terms of Rule 40 (5).

(2) The appellant or his or her counsel (whether pro deo or on brief) shall,
within the time allowed for an appeal serve and file either his or her notice and
grounds of appeal against his or her conviction or sentence or both, or a notice
that he or she does not challenge the conviction and sentence.

(3) After preparing the record, the Registrar shall cause copies thereof to be
delivered to the appellant and to the Director of Public Prosecutions and shall
list the case for hearing or consideration at the next session of the Court.

(4) When the case is called, the Court shall, where a notice of appeal has
been lodged, proceed to hear the appeal, or, where no notice of appeal has
been lodged, review the record and, after giving the parties the opportunity to
be heard, satisfy itself that the conviction is sound, and that the finding of no
extenuating circumstances has been properly made.

(5) After reviewing the record and hearing the parties, the Court may either
confirm the conviction and sentence or may make such other orders as are
permitted under section 13 of the Act as it deems fit.

(6) Where the sentence of death is confirmed, the Court shall order that the
record, together with its judgment, be returned forthwith to the Registrar of
the court below for the preparation by the trial Judge of his or her report under
section 55 (1) of the Constitution.

45. (1) On the final determination of any appeal the Court shall make
such order regarding the disposal of exhibits as may be appropriate.

(2) On the final determination of any appeal or of any application to the
Court, the Registrar shall give to the appellant, if he or she is in custody and
was not present for such final determination, to the respondent and to the
prison authority, notice of the result of the appeal.
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(3) In the case of an appeal relating to a conviction involving the sentence
of death, notice of the result shall in addition be given to the Office of the
President, which shall further be notified that the record has been returned to
the Registrar of the court below in terms of Rule 44 (6).

(4) The Registrar shall thereupon return the original file to the Registrar of
the Court below, and notify him or her of the result, so that the outcome of the
case can be entered in the Register of the court below.

46. Save in exceptional circumstances, no costs shall be allowed on either
side on the hearing of any appeal or any proceedings preliminary or incidental
thereto:

Provided that the Court may order the payment of costs where the original
proceedings have been instituted by a private prosecutor.

47. (1) In any appeal against a conviction or sentence for murder or
treason, an appellant who is otherwise unable to brief a legal practitioner,
shall be entitled to pro deo representation, at no cost to him or her, by a legal
practitioner appointed by the Registrar, who shall, in the absence of special
circumstances, be the practitioner who represented him or her at his or her
trial.

(2) Save where there are irreconcilable differences between the appellant
and his or her allotted representative, there shall be no substitution or
replacement of the pro deo counsel so allocated, and if the appellant rejects
his allotted counsel, he or she shall (unless he or she briefs counsel at his or
her own expense) argue his or her appeal as a self-actor.

(3) Notwithstanding (2) above, an appellant in such a case who is unable
to afford counsel shall be permitted to choose the pro deo counsel of his or
her choice, provided that such counsel agrees in writing to appear and to be
remunerated in accordance with the scales payable to pro deo representatives.

(4) In any other case of particular complexity the Registrar may, with the
leave of the President, appoint pro deo counsel to represent an appellant who
is unable to afford legal representation.

(5) Counsel appointed to represent appellants on a pro deo basis shall be
paid the fees and allowances allowed to them in terms of the First Schedule.

Part V — Taking of Additional Evidence

48. This Part, except where the context otherwise requires, applies to
appeals to the Court whether in civil or criminal matters.

49. Any additional evidence ordered by the Court to be taken shall be
either by affidavit or by oral examination before the Court or before the court
below.

50. Where the Court has ordered any witness to attend to be examined
before the Court, a subpoena shall be served upon such witness specifying the
time and place at which to attend for such purpose.
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51. Witnesses who attend before the Court shall be paid fees and
reimbursements on the same scales as are applicable in the High Court. In
criminal appeals payments shall be made by the Registrar from public funds,
and in civil appeals such payments shall be made by the party in whose favour
the witness is to testify.

52. The appellant and respondent or any legal practitioners representing
them shall, unless the Court otherwise directs, be entitled to be present at, and
take part in, any examination of any witness to whom this Part applies.

53. (1) The Rules introduced by Statutory Instrument No. 53 of 1975, as
amended, are hereby repealed.

(2) Notwithstanding subsection (1) of this section, the conduct of any
appeal filed before the coming into force of these Rules shall be governed to
its conclusion by the old Rules here repealed, to the extent only that such old
Rules are incompatible with these Rules.
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10.

11.

12.

13.

SCHEDULES
FIRST SCHEDULE
FEES
(rule 8(1))

FEES IN CIVIL MATTERS

On filing notice of appeal as of right against a final judgment or decision.........

On respondent’s notice of intention to cross-appeal, or to

contend that decision of court below be varied ............ccccovvviiiieiciiiieeeeeinnns

On filing a motion for leave to appeal ............cooeiiiiiiiiiiiiiiii e,

On filing motion for extension of time

(@) If time has not yet eXPired ..........ooovemiiieniinie e
(b) If time has already expired ..........coouiiiiiiiiiii e

On filing any motion not otherwise provided for .............cccccoceivinvninnats

On filing a notice of opposition with accompanying affidavit .......................

On filing amended or additional grounds of appeal:

(a) If filed in accordance with rule 25 (1) ......ooiiiniiiiiiiiieeceeeeeeeee e
(b)  If filed thereafter with the leave of the Court .........cccocveevievceennennnnn.

On filing a notice of withdrawal or abandonment of an

APPCAL L. e

On filing motion to reinstate appeal struck out for the non-

appearance of appellant ......... ... ...

On filing motion to re-instate appeal dismissed or struck out

for failure to provide security fOr COSES ... cocorriiniiriiiiiii it

On filing motion to set aside and re-hear appeal determined in

the absence of respondent .......... ...
On filing motion to set aside Taxing Master’s decision or order....................

On every order of the court made on a final determination of the appeal........
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FEES GENERAL

The cost of preparing record of appeal in the court below or of taking copies of minutes,
records, documentary exhibits, judgments and any orders of the court shall be at the
rate of P5 per folio or part thereof, such part not being less than one-quarter of a folio,
provided that the cost of transcribing viva voce evidence taken in the court below shall
be at the rate of P10 per folio or part thereof.

The fee for certifying such copies as aforesaid shall be at the rate of P1 per folio or part
thereof, such part not being less than one-quarter of a folio.

Fees for the service of any documents and in connection therewith and payments for

any mileage involved in such service shall be charged and paid under the rules and
scale regulating service in the High Court.
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SECOND SCHEDULE

LEGAL PRACTITIONERS’ FEES, COSTS AND ALLOWANCES
(rule 8(4))

LEGAL PRACTITIONERS’ FEES

On taking inStructions ...............cocevvvevceeceeneenenn........ Time taken by practitioner
Feeonthe Brief .........ooooiiiiiiii Time taken by practitioner
Attendance at Registrar’s office to settle record of appeal............c.c.o...ooooel! Time

taken by practitioner

Attendance in Court and arguing appeal:

(a) oneday hearing........c.ccceceevvievievicccneeeennnn........ Time taken by practitioner
(b) for each subsequent day of hearing.......................... Time taken by practitioner
Preparing and arguing motions and other interlocutory applications:

(a)  when taken on the same day as argument in the appeal ..........ccccceveereeennenn. P200

(b)  when taken on different day and not as part of the appeal ...........................
Time taken by practitioner

BILL OF COSTS

In connection with a bill of costs for services rendered by a practitioner, such practitioner
shall be entitled to charge:

For drawing the bill of costs, making the necessary copies and attending settlement,
five percent of the first P10 000 or a portion thereof, two and a half percent of the
second P10 000 or a portion thereof, and one percent on the amount in excess of P200
000 of the amount of the practitioner’s fees, either as charged in the bill if not taxed, or
as allowed on taxation.

An addition thereto, if recourse is had to taxation, for arranging and attending taxation
and obtaining consents to taxation, five percent of the first P10 000 or portion thereof,
and two and a half percent on the amount in excess of P200 000 of the fees allowed on
taxation.

The fee under each item of this section shall be calculated on the same amount.
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TRAVELLING AND SUBSISTENCE ALLOWANCES

A travelling allowance for a legal practitioner may be allowed at a rate of P1.75 per km,
where he travels to Court by car; otherwise he shall be reimbursed to the extent that he
has been out of pocket by attending the Court or the Court Registry, provided that the
maximum of such reimbursement shall be the maximum he would have been entitled
to had he travelled by car.

A subsistence allowanced for a legal practitioner may be allowed at the rate of P5S00 for
every night it is necessary for him to remain at the place where the Court is sitting or
where he necessarily has to transact the business on behalf of his client.

GENERAL CHARGES

Charges for attendances, perusal, drafting and drawing, copies and disbursements shall,
mutatis mutandis, be as applicable in the High Court tariff.

HOURLY RATES FOR PRACTITIONERS (PARTY - PARTY SCALE)

Pupil 00 per hour

0-2 years experience 00-P400 per hour
2-5 years experience P400-P500 per hour
5-10 years experience P500-P700 per hour
10-15 years experience P700-P850 per hour
Over 15 years experience P1000 per hour
ADVOCATES’ FEES

Except where the judge authorises fees consequent upon the employment of more than
one advocate to be included in a party and party bill of costs, only such fees as are
consequent upon the employment of one advocate shall be allowed as between the
party and party.

Where fees in respect of more than one advocate are allowed in a party and party bill
of costs, the fees to be permitted in respect of any additional advocate shall not exceed
one half of those allowed in respect of the first advocate.

In matters which are not of unusual complexity, fees shall be charged and taxed on the
scale applicable to practitioners generally.

The taxing master shall be entitled at his discretion at any time to depart from the

provisions of this tariff in complex, extraordinary or exceptional cases, where strict
adherence to such provisions would be inequitable.
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THIRD SCHEDULE

FORMS (CIVIL)
(rule 10)

(Where alternatives are provided, the necessary deletions of non-applicable alternatives
are to be effected)
Civil Form 1
IN THE HIGH COURT OF BOTSWANA/INDUSTRIAL COURT OF BOTSWANA
NOTICE OF APPEAL
Case NO: oviiiiiii e,

Between:

............................................................ Plaintiff/Applicant/Petitioner

.............................................................. Defendant/Respondent

TAKE NOTICE that the (insert party) being dissatisfied with the decision/part of the
decision of the High Court/Industrial Court, more particularly stated in paragraph 2

below, contained in the judgment/order of the court dated the .........ccccecc..eenooo Of
....................... ,20............ does hereby appeal to the Court of Appeal upon the
grounds set out in paragraph 3 and shall at the hearing of the appeal seek the relief set

out in paragraph 4;

AND the Appellant further states that the names and addresses of the persons directly
affected by the appeal are those set out in paragraph 5.

My address fOr SEIVICE 1S .uvurintntitit ettt e ettt ee e

2. Part of the decision of the Court below complained of:
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4. Relief sought from the Court of Appeal:

5. Persons directly affected by the appeal:

Name Address
[ P SRS
(2 ettt
(B ettt
DATED this .................. dayof ..ooovvviiiiiiiii ,200. ...
................. Appe”am

To: The Registrar
(High Court/Industrial Court)

And to: The Registrar of the Court of Appeal

(Respondent)
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Civil Form 2
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE OF MOTION FOR LEAVE TO APPEAL

Case NO ...oooiiiiiii,
Between:
............................................................................. Applicant
And
............................................................................... Respondent
TAKE NOTICE that the Court of Appeal will be movedonthe ..............c.c..o...
day Of .o L2000 ,at
............... o’clock in the afternoon or as soon thereafter can be heard on the hearing
of an application for leave to appeal against the decision of the .......... court given on
the oo day of ..ooooiiiiiii 220

Respondent
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Civil Form 3
IN THE COURT OF APPEAL OF BOTSWANA

SUMMONS TO PARTIES BY REGISTRAR TO SETTLE RECORD

Case NO: .oovvi i,
Between:

.................................................................................. Appellant

................................................................................. Respondent

TAKE NOTICE that all parties concerned are required to attend before me in my

Chambers at ..........cccevceveenevneenenennconthe. oo day of
............................ ,20.. . iiiiiepatthehourof oo
inthe .......c....... ..noon to proceed with settling of the record of appeal herein,

determmmg the cost of record preparation, and setting security to be lodged for the
costs of the appeal.

DATED this ..........cooooeintd day of ... ,20.

Registrar of the Court of Appeal

TO: o
(Appellant)

Andto: ..o
(Respondent)
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Civil Form 4
IN THE COURT OF APPEAL OF BOTSWANA
BOND FOR COSTS ON APPEAL

(OF: T\ o
In the matter between:

......................................................................... Appellant

............................................................................ Respondent

(here insert name and address of guarantor)

Do hereby irrevocably and unconditionally bind myself jointly and severally with
the appellant as surety and co-principal debtor in the sum of P.............. for the due
payment of all legal costs as taxed or agreed or ordered by the Court to be payable to
the Respondent should the appeal be dismissed, struck off or withdrawn.

AND THE CONDITION OF THIS BOND is that —

(delete as necessary)

The said sum of P..................... shall be and is hereby lodged in cash with the
Registrar to be paid out in whole or in part upon presentation of a taxed or agreed bill
of costs, or court order by the respondent with any balance remaining, or the whole said
sum if the appeal is successful to be refunded to me

OR

The said sum of P.................... or such part thereof as may be required to settle the
said costs, shall be paid by me on demand to the Respondent upon presentation of a
taxed or agreed bill of costs or a court order requiring such payment.

In witness whereof I have hereunto set my hand on this ...........c.................. day of

.................................. 20....cceeeeveen@t coiiieee......... in the presence of the
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Civil Form 5
IN THE COURT OF APPEAL OF BOTSWANA
CERTIFICATE OF REGISTRAR THAT SECURITY FOR COSTS HAS BEEN

PROVIDED, THAT COSTS OF RECORD HAVE BEEN PAID, AND THAT THE
RECORD AS SETTLED IS COMPLETE

Case NO: .oovevviniiiinnnn.
Between:
..................................................................... Appellant
And
...................................................................... Respondent
L , Registrar of the Court, DO

HEREBY CERTIFY that the above-mentioned appellant has duly and timeously
complied with the obligations imposed upon him in the above-named case to provide
security for costs of the appeal and to pay the cost of preparation of the appeal record;
and that the record as settled is complete.

DATED this ................ dayof ... L2200

Registrar of the Court of Appeal
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Civil Form 6
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE BY RESPONDENT IN RESPONSE TO APPEAL

Case NO: oo

Between:

............................................................................... Appellant

............................................................................... Respondent
TAKE notice that the Respondent intends

(delete as applicable)

(1) To oppose the above appeal

(2) To abandon the judgment appealed

(3) To abide by the decision of the Court on appeal

DATED this ......coeevnines dayof ..oooooeiiiiiiii. 20. i

To: Registrar of the Court of Appeal

Appellant
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Civil Form 7
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE BY RESPONDENT OF CROSS-APPEAL/INTENTION TO CONTEND
THAT DECISION OF COURT BELOW BE VARIED
Case NO: .ovvvvvinniiiinnnen.

Between:

........................................................................... Appellant

........................................................................... Respondent
TAKE NOTICE that upon the hearing of the above appeal the respondent herein
intends to contend that the decision of the Court below dated the ................. day of

................... ,20................, be varied as follows —

AND TAKE NOTICE FURTHER that the grounds on which the respondent intends to
rely are as follows:

Respondent

Appellant
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Civil Form 8
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF INTENTION TO CONTEND THAT JUDGMENT SHOULD BE
AFFIRMED ON GROUNDS OTHER THAN THOSE RELIED ON BY THE COURT
Case NO: .ovvviiiiiinns

Between:

............................................................................. Appellant

.............................................................................. Respondent
TAKE NOTICE that upon the hearing of the above appeal the respondent herein
intends contend that the decision of the Court below, dated ......................... day of

........................... , 20.................. be affirmed on grounds other than those
relied on by the court below.

AND TAKE NOTICE FURTHER that the grounds in which the respondent intends to
rely are as follows —

Respondent

To: Registrar of the Court of Appeal

Appellant
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Civil Form 9
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE BY RESPONDENT OF INTENTION TO RELY UPON
PRELIMINARY OBJECTION
Case NO: c.oviviiiiiiiiiiie,
Between:

................................................................................ Appellant

................................................................................ Respondent

TAKE notice that the Respondent intends at the hearing of this appeal, to rely upon the
following preliminary objection(s), namely,

) e

DATED this ............... dayof ......oooviniinin. ,20
Respondent
To Registrar of the Court of Appeal
Andto: .ooiii
Appellant
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Civil Form 10
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF ABANDONMENT OF APPEAL
Case NO: ..ooviviiiiiiiiiiea
Between:

................................................................................. Appellant

................................................................................. Respondent

TAKE NOTICE that the appellant herein intends to withdraw, and hereby withdraws,
his appeal against the respondent in the above-mentioned appeal, and tenders to pay
any wasted costs occasioned by the appeal.

DATED at......cccceuvvieinnenld this ............ dayof ....oooeeeininns ,20 ...

Appellant

Respondent
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Civil Form 11
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE OF WITHDRAWAL OF APPEAL BY AGREEMENT

Case NO: .oovvviiiiiiiiiiinnn,
Between:

............................................................................ Appellant

............................................................................ Respondent
TAKE NOTICE that the above appeal is withdrawn with the consent of all parties

thereto.

DATED this .............. dayof ..oooovviiiiiiii ,200

Respondent

To: The Registrar of the Court of Appeal
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Civil Form 12
IN THE COURT OF APPEAL OF BOTSWANA

REQUEST FOR COURT ANNEXED MEDIATION

Case NO: ..ovvviiiiiiiiiinn...
Between:

............................................................................... Appellant

.............................................................................. Respondent
TAKE notice that the parties hereto, being of the opinion that the issues in this appeal
are capable of amicable settlement, hereby request that their appeal be referred to a
Court Annexed Mediation, before being listed for hearing by the Court.

DATED at .................. this............... dayof.........cooeiiine 20..........

Respondent

TO: Registrar of the Court of Appeal
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FOURTH SCHEDULE

FORMS (CRIMINAL)
(rule 10)

Criminal Form 1
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF APPEAL FROM DECISION OF COURT SITTING AS
COURT OF FIRST INSTANCE
Case NO: ...oovvviiiiiiiin,
THE STATE V ..ooiniiiii e
To: The Registrar of the High Court

And to: The Registrar of the Court of Appeal
And to: The Director of Public Prosecutions

and being NOW a PriSONET iN PIISOM AL ....utuutietinteittent et et e et eate et eaenaeanean
Oor Whose address fOr SEIVICE 1S ....viiirrie ittt ei e e et eeii e e

do hereby give notice of appeal against my conviction/sentence (particulars of which
hereinafter appear) to the Court on the following grounds —

Signature or mark of Appellant
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Witness to mark:
Name:

SIGNATUIE. ...viitiiiitit ittt et e

AdAress: o
DATED this ................. dayof ....ooooeiiiiiiiiiin. L200
Particulars of Trial and Conviction
L. Date of trial ..o s
2. In What COUrt tried ...ooiiiii s
3 S EMEEIICE .ottt
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Criminal Form 2
IN THE HIGH COURT OF BOTSWANA

NOTICE OF APPLICATION FOR LEAVE TO APPEAL FROM DECISION
OF THE HIGH COURT GIVEN IN ITS APPELLATE JURISDICTION

Case NO: .oovvviiiiiiiiiiiens

THE STATE V. ¢ oot

To: The Registrar of the High Court

And to: Director of Public Prosecutions

, having been convicted of the
OFfBINICE OF ..o
and being NOW a PriSONEr iN PIiSOM AL .....eutiutiie ettt ettt eeiaeaenas
or Whose address fOr SEIVICE IS ....uiuiirititiit it

DO HEREBY GIVE NOTICE of my application for leave to appeal to the Court of
Appeal against the decision of the High Court of Botswana given on appeal at

Signature or mark of Appellant
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Witness to mark:
Name: e
SIGNALUIE: . oueeiititi et et e e

AdAress: i e

DATED this ................. dayof ...oooiiiiiiiiii, ,20

Particulars of Trial and Conviction
1. Date of trial and SENENCE .........ouiieiein it
2. In What COUTt trIed ....ounet it e
3L SENERIICE ettt et et
4. In what court appeal heard .......... ...

5. Date Of dISIMISSAL .. ..uuiii i s
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Criminal Form 3
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF APPLICATION FOR LEAVE TO APPEAL FROM DECISION OF
THE HIGH COURT ON ITS APPELLATE JURISDICTION, WHEN LEAVE
REFUSED BY HIGH COURT
Case NO: .oviviiiiiiiiiiiciean
THE STATE V. ..o
To: The Registrar of the High Court

And to: The Registrar of the Court of Appeal
And to: The Director of Public Prosecutions

convicted of the offence of ...
and now being a PriSONer iN PriSOM At «......oiueteintit it eeeeaene

or Whose address fOr SEIVICE 1S .....uiiiinrei ittt e e e e

DO HEREBY GIVE NOTICE that I apply for leave to appeal against the decision of
the High Court given on appeal on the following grounds:

Signature or mark of the Appellant
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Witness to mark:
Name:

SIZNATUTE. ettt ettt et e et eaeas

AdAresS: oot
DATED this .................... dayof ...ooviiiiiiiii, L2000
Particulars of Trial and Conviction
L. Date Of trial ..ot
2. In What CoUrt tried ....ooiii e

3. Sentence
4. In what court appeal heard .............coviiiiiiiiiiiii

5. Date when leave refused by High Court ...............c.cooooiiiii.
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Criminal Form 4
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF APPEAL BY PROSECUTOR
Case NO: ..oevviiiniininnne.
Between:

............................................................................ Appellant

........................................................................... Respondent
To: The Registrar of the High Court

And to: The Registrar of the Court of Appeal
And to: The Respondent

DATED this .................... dayof ...........oo ,20

1. Date Of trial ..o
2. In What COUTt tIIEd ....veiii i e et et eaas
3. Nature Of CONVICHION . ..\itutt ittt ittt et e e e e e enass

F 1 1113 1 Lol
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Criminal Form §
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF APPLICATION FOR LEAVE TO APPEAL OUT OF TIME
Case NO: ..oooviiiiiiiiiin,
THE STATE VS .ot
To: The Registrar of the High Court

And to: The Registrar of the Court of Appeal
And to: The Director of Public Prosecutions

convicted of the offence of ........ ..o
and being NOW & PIISONET AL ......uuuutt ittt et ee
(or whose address fOr SEIVICE IS ... ouiiinri it e e )

Do hereby apply for leave to appeal out of time against my conviction/sentence
(particulars of which appear hereafter) on the following grounds:

I attach hereto my affidavit giving reasons why I am late and showing that I have
prospects of success on appeal.

A8 1 LT

DATED this .....ovviviniiiiiiinnnnn dayof cooovviiiiiiniiint. 20..ciiinenee.
Particulars of trial and conviction
(1) Date of trial ... e e e
(2) Inwhat court tried .........oooiiiiiii e e e
() N 1S 1115 1 1& O ES

(4) Date High Court appeal heard (if applicable) .........ccccoveeveniieienien e,
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Criminal Form 6
IN THE COURT OF APPEAL OF BOTSWANA
RECOGNIZANCE OF BAIL OF APPELLANT
Case NO: ..o,
THE STATE V ..ottt e e e
BE IT REMEMBERED THAT WHEREAS ...

was convicted of the offence of ...

thereupon SENLENCE 0 ... ...uiu ittt e

and is now in lawful custody in priSOn at ............coouivuiiiiiiiiiiiiiiiiiiiieeenen
and has duly appealed against his conviction/and sentence to the Court and has applied
for bail pending the determination of his appeal, and has been granted bail on entering
into his own recognizance in the sumof ................ with ..o
surety/sureties each in the sum of ... , the said
................................................... personally has come before the undersigned,
being the Registrar of the Court/High Court, and acknowledged himself to owe to
the Republic of Botswana, the said sum of ......................... of good and lawful
money to be made and levied of his goods and chattels, lands and tenements, fail in the
condition endorsed.

Witness to mark:
Name: e

SIGNATUTE! .ovinitit ittt e et

Address: oo s
TAKEN AND ACKNOWLEDGED at ..........ccovvvvviiinnnn.. this ..ovvviiin
day of ...ooooiiii ,20 veeen...., before me.

Registrar of the Court of Appeal/
Registrar of the High Court
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CONDITION
The condition of the within written Recognizance is such that if the said

shall personally appear and surrender himself at and before the Court at each and every
hearing of his appeal to the Court and at the final determination thereof and then and
there abide by the judgment of the said Court and not depart or absent himself from
such Court at any such hearing without the leave of the said Court, and in the meantime
not depart from his usual place of abode, without the leave of the Court, then this
Recognizance shall be void, otherwise it shall be of full force and effect.

When released on bail my address for service to which any notices, etc., are to be
addressed, will be as follows:

Witness to mark:
NameE: o s
SIGNALUIE: ..ttt e e

AdAressS: oo e
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Criminal Form 7
IN THE COURT OF APPEAL OF BOTSWANA
RECOGNIZANCE OF APPELLANT’S SURETIES
Case NO: ..ovvvvviiininnnn.

THE STATE V. ..o

came before me the undersigned and severally acknowledged themselves to owe the
Republic of Botswana the several sums following, that is to say, the said

thesumof ... andthesaid ..................coiiii

thesumof ... of good and lawful money, to be made and
levied of their goods and chattels, lands and tenements respectively to the use of the

Republic of Botswana if............ocooiiiiiii e

now in lawful custody in PriSOn At ...........cocveiuiriiiiiitiiiiii e
fail in the condition hereon endorsed.

TAKEN AND ACKNOWLEDGED before me, the undersigned, the day and year first
above-mentioned.

Registrar of the Court of Appeal/
Registrar of the High Court

Signature or mark of surety
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Witness to mark:
Name: oo
SIGNALUIE: .ottt e
AdAress: oo
CONDITION
The condition of the within written Recognizance is such that whereas the said

having been convicted Of ... ...
and now in such lawful custody as before mentioned (under a sentence of

for such offence) has duly appealed to the Court against his said conviction and
sentence and having applied to the said court for bail pending the determination of his
said appeal, has been granted bail on his entering into recognizance in the sum of
............................. and with ......................... surety/sureties each in the sum
Q) Jifthesaid ................. shall personally appear and surrender
himself at and before the Court at each and every hearing of his appeal to the Court and
the final determination thereof and then and there abide by the judgment of said Court
and not depart or absent himself from such Court at any such hearing without the leave
of the said Court, and in the meantime not depart from his usual place of abode without

the leave of the Court, then this recognizance shall be void, otherwise it shall be of full
force and effect.

Witness to marks:

SIGNALUTE . eontieeint i,

AdAIresS ..vviiiii
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Criminal Form 8
IN THE COURT OF APPEAL OF BOTSWANA

WARRANT FOR ARREST OF APPELLANT ON BAIL

THE STATE V. ..o

To: All Members of the Botswana Police Service, and to
All Members of the Botswana Prison Service

WHEREAS ... e
an appellant in the Court, has been released on bail and it has now been ordered by the

said Court that a warrant be issued for the apprehension of the said .....................

THIS is therefore to command you, the said members of the Botswana Police Service
and members of the Botswana Prison Service, immediately to apprehend the said

and bring him to ........ccoooooiiiiiiiiii Prison and there deliver him with this

warrant into the custody of the Officer-in-Charge of the ......................... Prison and
you, the said Officer-in-Charge of the said Prison, are hereby required to receive the

SAIA L. into your custody in
the said Prison and there safely to keep him until further order of the Court.

DATED this ...............oco.es dayof .........oooo ,20

Presiding Judge
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Criminal Form 9
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE OF ABANDONMENT OF APPEAL

Case NO: ...ovvvinniiiinnn,
THE STATE Voot e e e e e

To: The Registrar of the High Court
And to: The Registrar of the Court of Appeal
And to: The Director of Public Prosecutions

011010 F 2 P
having been desirous of appealing to the Court against my said conviction or sentence of

passed upon me on my said conviction, do hereby give you notice that I do not intend
further to prosecute my appeal but that I hereby abandon all further proceedings in
regard thereto as from the date hereof.

DATED this ................. dayof ....ooiiiiiii ;200

Witness to mark:

SIgNAtUre ....ooevviieiiiii

Address ..o
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FIFTH SCHEDULE

Miscellaneous Form 1
(rule 50)

IN THE COURT OF APPEAL OF BOTSWANA
ORDER TO WITNESS TO ATTEND COURT FOR EXAMINATION

Case NO: ..ooovviiiiiiiiiiin,
Between:
............................................................................... Appellant
And
................................................................................ Respondent
Tor

(Name of witness)

Of

(address)

WHEREAS on good cause shown to the Court you have been ordered to attend and he
examined as a witness before each Court upon the appeal of the above-named:
THIS IS TO GIVE YOU NOTICE to attend before the said Court at

at ......ccceeen....0clock in the oo noon. You are also required to
have with you at the same time and place any books, papers or other things relating to
the said appeal which you may have had notice so to produce.

DATED this .........cccoeiinnen. dayof .........oooiiiiils 200

Registrar of the Court of Appeal

MADE this 9th day of December, 2013.

JUSTICE IAN KIRBY,
President of the Court of Appeal.

AGC 9/1/901(13)
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